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PETER VERNIERO
ATTOANEY GRNAQATI OF NEW JZRSEY
By: Pauline Foley

Depyty Attorney General
Division of Law
I24 Halsey Street

, Sth FlootP
.O. Box 45:29

Newark, New Jersey :7101
(20i) 648-3696

STATE OF NEW JERS/Y
DLPARTMENT QF LAW & PUBLIC SAFET

YDIVISION OF CONSDMER AFF
AIRSSTATE BOARD O

F CHIROPRACTIC EXAMINERS015 
DOCKET NO. BD3-l0900- 95

1IN THE MArJER OF THE SUSPENSION 
zUR REVOCATION OF TcR LICENSE 0P 
:
:

;DODJTAI ZTMMRL
. D.C. :Li

çense No. MC 0027û4

TO PRACTICE CHIROPEACTIC IN THE
STATE OF NEW JARSEY

to the Offite of Administrative
Law (hereinafter the VOAL-)

General of New Jerzey (Pauline Foley, Deputy Attorney neneral
, appearing),b

efore The Honorable Edith Klinget
, A.L.J., on application for an O

rdergr
anting partial summary deeision 

of the claims and allegations 
set forthia C

ount 11 of the Amended Complaint and f
or imposition of sanrtions up

onres
pondent. The OAL having read th

e movlng papers, certifications andbri
efs submitted in support ther

eof, and for good cau*e shown
,

IT IS on this day of 
19:6,

ORoapvn, that partial sumxa
ry judgment be and il hereby

granted ,

by the complainant
. Peter Verniero, Attorney

THIS MAGTFR havinq been opened

Administrative Action

ORDEA GRANTING
VARTTAK. nnMvhpy DEclszoN

kORDERS
D. that sanrtions 

, as deemed appropriate by the B
oard,Shall b

e imposed um n respondent 
.

EDITH KLINGEA, A .L.J.
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STAT: OF N2W JSRSEY
DEPARTMENT QF LAW & PUBLIC SAFETY
D'VISION OF CONSUMER AFFAIRS
STATE BDARD OF CHIROPRACTIC EX

AMINBRSOAL DOCKET NO
. BDS-1û90û-9S

rIN THE MATTER QF THE SUSPENSION 
:OR REVOCATION OF TKE LICENSK OF 
:
:

:DOUGLAS ZIMMQL
: D.C. :Li

cense No. MC 0027Q4 :

TD PRACTICZ CHIROPRACTIC IN THE
STATS OF NZW JERSEY

!

BRIEF IN SUPPORT OF FOTICR OF MDTION
' FDR PARTIAL SUMMXRY DECISION

P/TER VSRNIERO
ATTORNBY GENSRAL OF NBW JSRSEY
Attorney for the State Board
Of Chiropractic Examiners
Divizion of Lak
l24 Halsey Street

, Stb FloorP
.Q. Box 45029

Newark, New Jersey û7101
(201) 648-3696

Pauline Foley
Deputy Attorney General
Of Counsel an4 Jn the Brief
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PROCQDURAL HISTQRY

filed a
eomplaint seeking the imposicion

against Douglas Zimmel
, D.C- (hereinafter %Respondent-)

. Byle
ave of the OAL, an Amended Qomplaint was filed with the Board 

on or
about July 26

, 1*96. In said Amended Complai
nt, the Attorney General

alleges that respondent engaged i
n gross and repeated aets of negligen

ce,
malpraetice or incompetence in viotation of N .J-.S..A- 4S:1-21(c) (d) and
(e); and aided and abetted the unlicensed practice of physic

al therapyi
n violation of N .J .A .-C . 13:35-6 .14 (c), constituting professional

misconduct. More particularly. it is alleqed that
z (1) reepondent

rendered and billed for excessive 
and unindicated Dreatmene to patientB

rian McLean durlng the period 
of Oetober 1989 through J

une 27,199
0: for injuriea resulting from a July 22

, 19:$ automobile accident;
and (2) respondent employed an unli

ceneed person named Charles H-n/ricks' 
, . .(>chuck-) during that period aad unlawfully permstted Chuck to aamx*nister

a physical mpaxlity (a rehabilitati
ve exerciee program) to patient Brian

Mebean .

sanetions of disciplinary
two count administrative

1995, the Attorney General

The Attorney General now mov
es for summary decision on Cou

nt11 
of the Amended Complaint and reli

ea upon Dr- zimmel'l affidavit dated
August 22z 199û

, aa *e'l aa Dr. Zicael's sworn t
estimony before the

Ootober 1, 1992 Preliminary Inv
estigative Committee of the State Boazd

of Chiropractic Bxaminers
.

On or about July l2
,

2
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STATEMRNT OF FACTS

about Oetober
Brian MeLean wasi

nitially seen

pain in his

an autcmobile accident

by respondent

upper ard lower back: and knees

Douglas Zimmel
, D.?., with complaints of

neck,
(T9) as the

July 28. 19:8 (Tl7)
.
l

result of
which oceurred on or ab

out
At the time of the

that he

initial examination
, Dr. Zimmel was told by Mr

. Mclzean

,..,
,

was beins treazeu ss au ovts
opsazat zrvzas srsauss s s s

means of xeazcatson aaa s sze
az yuoraps c 

y
p y

CDecember 17 z:a,) as pezl 
as tàe auas ,a 

CY YODX X PD1Or acclden:
# e

. 1:88 accident (mzs)
.

my

Based on :he symptoma as 
sreaaurau ss yv. sesuax ss az

msa,

opys
commenced a courae oé trear

zeat uua: uousésteu og e

asoyssss

ddloftments in conjuacryou 
wzu: xaasage hxeraps a

au a 

PXYCEIU

sosyopo

rehabiliearive progvam tuat s
uazudeu yyaxiszzzts

, syvoyaqzug sx
and muscle strengtheniug ex

erciaes (z1y.z,a).

Qn August 2z ynn, rua
souuaa: saa zxromp,uso, ss 

um
# z

znvesezsator rro. tne-'syvssy
ou or co,suzet xsra.j. ra snrozcezout s

useau

..

regaruzng his rveatuax: og pauz
eu: svzam seo.ax ov azmma, 

uaqxoxzoaguat:at a
e laeorpovatoa massage :s

eraps uaa ex
Practàce of ehiropraetic (zz

poez ayf,d 

**Ci*e Dherapy lnto hia

that charzes sendr:exs w
as uzreu zo s

' X*' 2170*: dlfo admltted

ring h:s patsonts turougs wtsozrprescrlboa 
exercise prograz,, fzzmxey yggps

lntervlewed sy the auros
eemen: aumeau 

' P' 2'' Subiequent to being

, or. zipa.l appearoa wzts 
couasez,Rooert s

usser saqw ou octoser , znsa sorovs zus pvoazmzuams#
znveaezgatzve cozmitteo og t:

e aoara axa 

' 

x
testkrzee uneer oath regarazngtreatmant oe patieat srzan xcseaa o

r zsoo.z aumzsrou ro use comolrree@ 4.

23, 1:89. patientOn or

knT'' xefers to Tran
script of ProceedingsOctober 1

, 1:92. before the 9IC dated
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that an unlicensed person na
med %chuck-z eupervised patient B

rian Mcbean's
care planr' and Was responsibl

e for overseeing that Mr
. McLean was

Q

MR. LEMBO:

A;
on ocrasion as

MR. LEMBO:

A t
IS .

MR . LEMBO ;

A z

Do I describe him as a therapist?
a therapist.

Is he a therapist?

Well, it depends what your

I have referred to him

interpretation of a thera
pist

A person licensed to provide ph
ysical therapy .

No. he's not. fT24-8 to l61 
.

Can you deseribe Chuek as a therapist?

MR- LEMBO z

A z

MR . LBD O :

A z Me had a pres
cribed eare plan that he kas supposed to bebroughr through . When Brian eame in

z he made sure thatr say, khen he w:son a Cybex (êhn.) back extension machine
: that he dldn't deviate hïsposition so he wouldnzt injure himsylf

. He just supervised the correctposture. And for stretching ex
ercise, he assisted him

.
MR. LRMmot Where was thi

s being performed?
A: In my offic

e .

MR. LBMBO :

A t

Were you there at all times?

Yes.

MR. LQMnO:

A 1

MR. LBMBO:

A :

M .

A t

MR . LEMBO :

LEMBO:

With the patient?

What do you meaa wwith the 
patiepte?

With the patjent when the exercise was being perf
ormed.

Meaning, was I standing Lhe
re?

Yes.

No, I wasn/t .

rnere were you?

(continued . . .)
4

Who is Chuck?

Chuck is the exercise physi
ologiet.

And what did Chuck do with B
rian MecleanT
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correctly performing eaeh exerci
se so ehat Mr. McLean would 

not injurehimself.l When Dr
. Zimmel was asked to 

produce the preseription
outlining Mr. Mcbean's rehabilit

ative exereise program
, Dr. zimmel stacedthat there was no written 

preectiption directing Chuck
.f In fact

. Dr .

3l..-continued)
A : I was tre

ating other patlenqs. I would intermittently
.

you know, walk into the rehab 
area. oversee It, make sure evergthing wasgoing all rightz talk to the patieut

. And when they were done. they wereput Into a room and adjusted. 1223-4 to T24-72.

with regard to

A: Mis reaponaibili
ty was to mpke sure Mr

. Meclean, in eachone of hi. exeFcises
, was doing it correctly

, and make sure that hedidn't injure himse'f while he was d
oing it. (724-17 to 22J

.

DR. BSNDER: do 
you have a prescription for th

ose exerrises?A
: I have a prescription fo

r Lhe exercises in general
, 

butnot on each visit.

. 

*. *DR. BRHPERI Okay
. Where does the general prescription exist in yourfile?

responaibllities

A: I think youz
r, interpreting -- as far as I'm concerned,th* therapy was doue

, the zervice was actually 
rendered by me. 

I didn'tfeel I needed to write 
a prescription to Churk beeause, you know, hewasn't a physieal therapist, and I knew what the eare 

plan should entail
.

and I let him know what I 
wanted the patient to unde

rgo.MR
. LEMBO: You wrote for 

yourself, is that correct, a writingsomewhere?

MR. LEMBOI What were hi
% fchuck's)Erian McLean?

A: No
, I don/t aetually sit d

own and write myself apreseription. Again
, the note I have of what my intentions were

, 
again,I'm sorry thAt it was addrelsed t

o AllstaLe aL this poiht
, 
but that'lwhere it exists

.

MR . LEMBO t
doing?

A z
to be done.

But, again. how does Chuck k
now what he's

We sat down and discussed 
on

supposed to be

a biweekly basis what needed

(continued- -)
5
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Zimmel later admitted th
at chuek noz respouae

u: waa tào ssrsou 
wsoevaluated Mzz xccean prsor to :mpyemeazzu

g rso vey

'

êrogram to lnsure tuat yv
. scceau was pssazcanz. JYi21EZbiVe exercise

regime.: Dr. zzmmel also aemlttea ts
at 1: was CS

'

uO

-

k

YP*YZP 0: doing the

wh. aceualzy wvote

6l-..continued)
Ma . LEMIO: What 

needed to be done?
A : Yes

. (T32-12 to 233-167
,

MR. LEMBO:

A :

MR. LEMBOZ

A :

MR .

A :

LEMBO I

So Chuck did this entt
re initial evaluation?

No, this is Lhe re
-evaluation.

On 10-31?

sorry that'a the initial (evaluatlonl
And he tchuck) did that?

For this paper
, yes: ol this page, yes, heMR

. LEMBO: Were you in att
endance for this? When thia was done, forthe most part

. were you in attendanee?
à: I'm in th

e roox- Do you mean standing ri
ght next to hn-m?Ma

- LEMBOZ Yes
.

did.

I#m

A: For th
e majority of the test

y but not the whole(238-12 to Ta9.2)

DR. BENDERj What reh
nhilitation exam was done other thaa what Chuckdid on 1Q-31?

A : That'
s it. (T42-8 to 1û)

.

DR. BENDER: What rele
vance did Chuck's exam have to the diagnosesthat appear on that bill7 

k

thing.

A : what 
relevanee? To tkak ex

act diagnosis? The reaso
n

thst we did this type of testip
g was to insure that patient

s tha: were
belng brought through thi

s program were in deeent ahape enough to undeygoit without any detrimental 
effecrs. zhis examinati

on, as you call zt
,

W&2 done aa juat a routine foll
ow-through on that

, to make sure thereWere no adverse variab:e
s that would contraindicate fuztherrehabilitation. 2T42.2c to 43.6)

(continued . . .)
6

HDWH BieEebg tez :n T M = -



plan, commauts axu uoyas rasa
sayu, sar,oxr ssyau suyospysrehabilitative exe

reise program
x
e

Clearly
, there ts no iss

ue og mauoszay ra
er vasuzazus ov

.
zimmezzs admias4o

n tuat :: pas rso uazzuuussa ayua wou
aos. wso aaszspou

s

and implemeated :u
e rouasizzrauzvs 

oaovuyso ssopsam ,om rua srzuuydespite the prohibi
tions of s x c 

,a;,5.y .z4(aj.* * w .

Lhe care

dt...continued)

DR. TARANTTNO
; Whowrote th

e comments? phase th
ree, and whoA

: Thiz w
as a1l written by Ch

uck. Thiz was al1 
under my

direction . That's part of 
vhat our meetin

gs were about on a 
weekly

basis. And Chuck was just ask
ed to make note

s on what he saw
.

DR. TARANTINO
: Al to your prescri

ption?A
) Bazic

ally, itzs 
-0ur- care plan. temphasis add

edl (57-7 to
14J.

tWo z
wrote phase oney phasek
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as a matter of law
.e Rri tl ,

the performance o: thi
s weighing proeess th

e colzrt must beA ided by the snmo evid
entiazy itandard of p

roof t> t would apply at rhetrial on the merits wh
en detezminiag whethe

r there exists a genuine issueof material f act 
. J-4. at 533 e citing M d

- ers-on  -v- L- ibertv Izobbv
. Inc . ,47J U.S. 242

. 254-56 (1986) .

(1995). In *unra, l42 NxJ . S2Q . 533

party mult prevail

of evidenee
for

insubstantial
.

summary judqment. will not defeat

by the

If a motton
the faets

should be

produeed

granted.
svlrrrnnz'y jud> nt Qpponent are

the

the opponent is

moving party Ju son: at

Summary
demonetrates a

required to

When
pr-ima f ac

-ie

by competent
right to judgme

nt,

qenuine
show

issue of evidence that a
material fact exists

.

z
Robblns v. J rse cit za

aysasysysuyaayu

llgsl). gere sworn c
onczusions oe ultzmar

e raov, szuuo 
X=4' 229, 241

ör eupporting afrzdavita ss smsoxs savlag acrualp
insuff icient to wità

stand aum a 
G oWledge are

W  judgment .
The overalz erfect 

oe 2/ill is that vxo 
court mus: uow

x

critically .evaluate 
aud wezgx t:s uvzaas

ao yurov. zu ys g
y .uo,

saspuyrmaasy

however
, the judge'a yuaer:om uo uarezmzuo :su rvuys or .

ssumrusoaass

tv deeefmine whether th
ere is a genuius sssu

e kor zriaz
.

s
masawos.u

VOXYiNQ* to grant al1 f
avoraoze znzerencea co 

tàe nou-movan

.osoossyp

the import of txo #zyzl s
oyazug za rsa, wu

oa ;,. uxzauuoasid
ed that oue parzy au

a: prevaiz aa a matr
sr og yaw . :xa :Sh

okld not hesitate to 
grant summa 

' rial Cöurt

,
ry judsaeut. aduzzkonazys 

:uo aouvuln .%-rill tated usat aats
ougs a nzlaz oourt 

muzyar ou a au.aaN

yzyyaysr

motion skould not squt a d
eservins zzuygau: yrom sz

s (os uosy

fY 1Q
k
YVmenD

syysupo

is equazzy importau: 
usar :sa oousa uo: 

azyox xsasagsmas, zg axdeserving auit
or ror tmmeuéavo mszzor s

s a zoup auu pomruyoss rYOZYiDV OQ QVXKZL Ehe court staeedz r1*Z'e

scintillaMoWever, a mere

9
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Tf these genoral zuzu
s ars aspyzsa ss r,o oouvyswith diaeerumeat aau cy
vpg :,u sumxavs juugmsmrprocedure

, pirxour unjusrzs aasszvzx, 
y sasrs gga trialz caa egyearzvaz

s azzzyuspa rvou apmsaoutourt calend
ara eaaes 4n whâcx a rvyaz 

wouya sosvsno useful purpose anu caaes i
u wascà ::. tswoa: o:Lrial ia used to c

oeree sektlement. (cirutiou omztreu)
.Tn the present mavtev 

rue arzorues osuasay uss :uo sasuup gg#'
establishlng tha: rasro zs u

o usspuya: zssus o, raor
. yee oa sos17 

NmC. at 7s. once a au:uy , aSPCU.:
wzta ease in ravor o: suzmar

s aeezszoa uaabeen shown tae msspoxaeut
. as opsostag sasrs

, saa ys. ypva.m o,d
emonstratiag ss eompe:ouu evza

euce tha: g goxuzxo ,asua 
uc ssur omasexist

. see sayyzqa
,

. pupzay aa ..g. at axa. aospoxdauzys raz,uvo t
o

- '

.

ao vizz entytze t:o astomaes c
euszaz yo :xo rozzo, sougu: 

O

The astornos ceueraz aayeges za coua: yz og
complaiat tuat veapomdenp

, lu vtozatzoa o, u g a o 
gy g

Cte Amended

Qelegated the admïniatrael
on oe a phsszoay moa

- '-  ' - ' 35-6.l(c),e

rehabilitative exercise proo
ram to au uazzeeasea O.

YZXDY iY bX* SODX Of a

Chdrgef are supported by 
aworn advasszona sv 

W -

re.

KYCX ndxfd CXQCX' The

affâdavit dated xugust :2 ao
aa aau szs ax 

-

osu 

-

ve

vUnAent ln boeh :zs
?' .e ...' ..> k :

Prelfmtnary znvestlsatlve commisuee .a octose. x .-
*Q%*6HY Viver to ehe

unequlvocazly demonstrate sh
at or zzzxez 

- -' **92* SUCX Admi/afonm

. pormzstoa s:s unyzeoxaea

&In 1989/ vhen treatment was initi
ated. Dr. Zirnmol was a licensedchiropractor subjeet to N

- J.A. , C . 13 : 35-6 .1 (e) . which provides in pettin
ent

part that z

(a) Mphysician- or edoct
or,- for the pulrose of thissection, shall mean 

. a doctor of chxropractic (D
.C.)

ï thta(c) Physical modalities , f or the purpose osection
: shall be limited to heat

, diathexmy, cold,ultrasound, ultraviolet rays 
, eold quartz rays andeleetro-magnetie r

ays . Th- e ai-de s-hall-  not-  be- .permittedto do an v re-he -i l i-t-at iv- e exerci ie xtrograms . No othermodalities ineluding T
.B.N.S. or traction shall beperformed by the unlieensed 

physiolan's aide
. (Emphasisadded).
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employee Cbarles Hendri
cks (hchucke) to administ

er the rehabilitativeexetcise 
program to respondent's 

pattent Brian McLean
. By his ownadmissions

/ Dr. Zimmel tescified th
ate

He (Chuck) was more iuvol
ved in the setupof this (the r

egimel than what
, you know,I think youzre trying t

o get at. (249-16 to 181
.

Dr. Zir=el's admissio
ns belie

that
need be further

entitled to

clearly

Rather, the

because Dr
.

1$1 . q-lr . 14t-.-- t:l .

litigated on

prevail as a

this Count-

matter of law
ACtOYn*Y

Zimmel's

General is

admissions d
emoastrate that he violated

13135-6.14 (1)
. eonstituting professionaà 

miiconduet, which ilgroundâ for dilciplinary eanction pu
rsuant to N .-J .S.-A.. 45:1-21(e)

.Based on the governing re
gulation together with th

e facts ofthis case
, complainant has elearly d

emonstrated that he is entitl
ed tosummary decision a

s a matter of law as to Co
unt II.

whieh 5eizsues of may now make
material fact

any claims

11
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CDNCLUSION

For the reasons h
erein, the zomplain

ant respectfully urgesthat a parLial 
summary deeision be ent

ered against respond
ent on Count11 of the Amended Co

mplaint and a recomme
ndation as to penalt

y be made.

Respeetfully submitted
,

oa : e , q/vêv

PETER VERN o
ATT NEPYL OF 

NEW JRRSEY

P line oley
D put Attorney Ge

neral

12
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